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Any person aggrieved by this Order-in—Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revisior
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by' first proviso to sub-section (1) of Section-
35S ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside Incha of on excisable material used in the manufactiire of the goods which are
expor Led to any country or territory outside India.

) wﬁ'gmmwﬁ%qﬁmm%ﬁm(mmwmﬁ)ﬁlrﬁrﬁﬂrrW'W‘@'l L

In case of goods exported outside India export to*Nepal or Bhutan, w1Lhout
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such orcer
is passed by the Commissioner (Appeals) on or after, the date app01nLed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
“which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Seqtion 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. '
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Under Section 35B/ 35K of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal -
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-

» Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed banlk
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the

place Whe1e the bench of any nominate public sector hank of the Place wherg the bench .
- of the Tribunal is situated. | :
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Cus]toms, Excise & Service Tax Appell%te Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall net exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
CentraJ’. Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

_'Under Central Excise and Service Tax, “Duty demanded” shall include:

(vil) amount determined under Section 11 D;
(viii) amount of erroneous Cenvat Credit taken;
(ix)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in-dispyfe:
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at B-7,Virnagar society, Bhimjipwra , Nawa wada, Ahmedabad — 380013 (hereinafter:refen*ed

F.No. GAPPL/COM/STP/1511/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dharmen Rajendrakumiau' Chotaliya,situated

to as “the appellant”) against Order-in-Original No. CGST/WT07/HG/680/2022-23 dated
12.12.2022 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissionef, Central GST and C. Ex., Division-VII, Ahmedabad North (hereinafter referred

to as “the adjudicating authority”).

4 Briefly stated, the facts of the case are that the appellant are holding PAN No.
BATPCS5462]. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.
28,05,697/- during the FY 2014-15, which was reflected under the heads “Sales of Ser’vices _
(Value from ITR)” filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable services but has

|
appellant vide letter dated 25.07.2020 & summon dated 18.08.2020, was called

neither obtained Service Tax registration nor paid the applicable service tax therdon. The
1113011 to i

submit copies of relevant documents for assessment for the above said period. However, the

appellant had not responded to the letters issued by the department.

21 Subseduemly, the appellant was issued Show Cause Notice No. CGST/AR-V/Div-
VII/A’bad- Ngrth/Tl’D-UR/134/20-2l dated 27.09.2020 demanding Service Tax amounting
to Rs. 3,46,784/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994 and imposition of penalties under Section 77(1)(2) and Section 78 of the
Finance Act, 19%4.

2.2 PH in the case were also held on dated 01.08.2022, 03.08.2022 & 05.08.2022 but no
one attended the same. Therefore, The Show Cause Notice was adjudicated by the autnority
on the ex-parte basis, wherein the demand of Service Tax amounting to Rs. 3‘46,7f4/— was

|
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further
(i) Penalty of Rs. 3,46,784/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; and (ii) Penalty of Rs 3,000/- was imposed on the appellant under Section
77()) of the Financc Act, 1994; and (iii) Penalty of Rs. 3,000/- was imposed on the appellant

under Section 77(2) of the Finance Act, 1994

dicating authority, the
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b _
® ,'lhe appellant is engaged i in buSl iess of supply of construction material, supply ol

Iservice and composite supply o[' goods and services for construction related work.
They stated that no demand can be made beyond the prescribe time limit i five -
years. As the last date of filing return for the period from 01.04.2014 to 30.09.2014
was 25.10.2014 and SCN has been issued on dated 27.09.2020 which was required to
be issued on or before 25.10.2019.Therefore the SCN and impugned order are liable

to set aside for income of Rs 24,08,804/- received in the said period.

e The appellalzt submilted that they have not received any letter issued by the
departm:ent before issuing SCN. Further they couldn’t file their reply against. the
impugned SCN due to COVID pandeﬁiic.PI—I letter were also not received by them.
Further they submitted that the SCN was issued without proper verificalion about
taxability of the service provided them. As they were not heard in person, the same is

%violalion of principle of natural justice. Reliance is placed on the following

| judgements:

a) D.P. Mahesh vs Assistant Commissioner(CT)(Addl),Thiruvanmiyur Assessment
Cii‘cle, Chennai[2013]58 VST434(Mad:)

b) Palaniappa Sago Factory vs DCTO Attur Assessment circle(2009) 24 VST 248)

¢) Mohinder singh gill v Chief Commissioner, AIR 1978 5C 851

d) Canara Bank v V.K. Awasthy AIR 2005 SC 2090.

o Further, they submitted that only on the basis of data provided by the income tx
department, Show Cause Notice was issued without further verification and the same

is not legal as per law. Reliance is placed on the following judgements:

(a) Forward Resources Pvt. Ltd. vs. CCE & ST - Sm‘af - 1 - Final Order
No.A/10801/2022 Dated 15.07.2022 (Ahmedabad Tribunal).

!(b) Krishna Construction Co., vs. CCE ST - Bhévnagar - Final Order No.A/10973 /
2022 Dated 12.08.2022 (Ahmedabad Tribunal).

(c) M/s Quest Engineers & Consultants Pvt Ltd. Vs. Comnnsswnel CGST &C. Ix.,
Allahabad [2022 (58) GSTL 345 (Tri.-AllL).

(d) Kush Constructions v. CGST NACIN 2019 (24) G.S.T. L. 606 (Tri. - AllL.)
(e) Luit Developers Private Limited Vs Commissioner of CGST & Central Excise.
(f) Synergy Audio Visual W orkshop Pt Lid versus Commissioner of Sérvicélax
Bangalore 2008 (10) STR 578 (Tri. - Bang.).
(g) CCE Ludhiana vs Deluxe Enterprises 2011 (22) STR 203.
(h) Faquir Chand Gulati vs. Uppal Agencies Pvt. Ltd. 2008 (12) STR 401 (SC) '
l (1) Alpa Management Consultant Pvt. Ltd. vs. CST 2006 (4:) STR 21 (Tri. - Bang.)
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o The appellant submitted that out of total income Rs. 28,05,697/-in F.Y. 2015-
15 ,Rs 18,55,000/- were from sale of material/goods and rest Rs. 9,50,697/-
was earned from providing service. They submitted that activity of sale of goods

is covered under the negative list and does not attract service tax. Further, income

received for sale of service Rs. 9,50,697/- is below the permissible SSI exemption

limit which is available to them as per Notification no 33/2012-ST dated 20.06.2012. -

' i
s The appellant also submitted that besides above, the value of the |services

provided by the appellants should be treated as cum tax. The adjudicating

authority failed to calculate the correct tax amount. they placed the reliance
on the below: |

a) Trade Notice No 20/2002 dated 23.05.2002 of Delhi-II Commissionerate.
b) Rajmahal Hotel v CCE 2006(4) STR 370(Tri-Del)

c¢) Gem star enterprises(p) Ltd v CCE 2007(7) STR 342

d) Panther Detective Services v CEE 2006(4) STR 116(Tri-Del)

e) Advantage Media Consultant(10) STR 0449(Tri-Cal),

o The appellant submitted that they have concealed nothing from the department. They were .
of bona fide belief that their service was not liable to pay service tax for reasons provided
as above. The demand raised on the basis of the income shown in ITR withotit‘ further

r

enquiry is not legally sustainable. They denied all the demand confirmed vide 1 pugned i

010 and requested that same may be quashed and set- aside.

4, Personal hearing in the case was held on 28.08.2023 Shri Pratik Trivedi,CA,
“appeared on behalf of the appellant for personal hearing. He reiterated submissions

made in appeal memorandum. He also filed additional submission and stated that

the appellant provided construction with supply of material. The value of material and
services was shown separately in the invoices. The income from services is below from
threshold limit. He stated that The SCN for the first half period of F.Y. 2014-15 was
time barred and requested to set aside the OIO. |
Further, due to change in the appellate authority, Personél hearing in the case

was again held on 11.10.2023 but the appellant didn't attend the same. However,

12.10.2023 in this regard.
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5. I have carefully gone through. thc f'tots of the case, grounds-of appeal, submissions

made in the Appeal Memorandum, dmmg the course of personal hearing and documents
available on record. The issue to be decided in the plcsent appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014-
15 base’d on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Selkvmes p10v1ded by the Income Tax Department, no other cogent reason or JUSllllLdLlOl] 18
for hconung ﬁom the SCN for raising the demand against the appellant. As the dppcllant has
shown their income from “Sales of Services” in their ITR filed for the F.Y 2014-15, but
neither they got registered with the service tax department nor paid any service tax for the |
concerned period. The appellant also failed to file their submission before the adjudicating

authority, Therefore, the adjudicating authority adjudicated the matter ex parte.

7. In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any "further
inquiry- or investigation, the SCN has been issued only on the basis of details received from
the Income Tax department. Further, PH were also held in the matter but the appéllanl Jailed,
to file, their submission before the adjudicating authority. In absence of the documentary

evidené:es the ‘demand was confirmed by the adjudicating authority.

8. It is observed that the main contentions of the appellant in the appeal memorandum is
that they »\rerefengaged in the business of supply of construction material, supply of service
and composité supply of goods and setvices for construction related work. As per submission,
out of total income Rs. 28,05,697/-in F.Y. 2014-15 ,Rs 18,55,000/- were from sale of
material/goods and rest Rs. 9,50,697/- was eamed from providing service. The activity
of sale of goods is covered under the negative list and does not atiract service tax as per
section 66D(entry (e) ) of the Finance Act,1994. Sarﬁe is produced as under:

(e) “trading of goods.”
Further, as per submission, income received for sale of service Rs. 9,50,697/- fs
below the permissible SSI exemption limit which is available to them as per Notification no

33/2012-ST dated 20.06.2012. Relevant portion of the same is re~-produced as under:

ISS R... -In exercise of the powers conferred by sub-section (1) of secuon 93 of the Finance Act,
19QA (32 of 1994) (hereinafter referred to as the said F Incwee:"/\'ct-);\and in supersession of the
f"t J”?;;«;.v
/] ;f’/ ,




under section 66B of the said Finance Act;-

F.No. GAPPL/COM/STP/1511/2023-Appeal

Government of India in the Ministry of Finance (Department of Revenue) notification No. 6/2005-
Service Tax, dated the 1st March, 2005, published in the Gazette of India, Extraordinary, Part |,
Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the 1st March, 2005, except as respects
things done or omitted to be done before such supersession, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby exempts taxable services of aggregate value
not exceeding ten lakh rupees in any financial year from the whole of the service tax leviable thereon

i

|

In support of their claim they have submitted Ledger account, sample bills, P& L ,

ITR for the F.Y. 2014-15. On verification of the same, it can be seen that they have mentioned

service amount and goods amount separately in their invoices. Further, on going through the

P& L, expenses of material purchase may also be seen. As per the ITR for the assessment year
'2014-15(F.Y. 2013-14) their service turnover is Rs. 0(Zero). Hence they are eligible for
threshold exemption.Therefore the contention made by the appellant appears to- be

sustainable.

8. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2014-15. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

10.  In view of above, I hold that the impugned order passéd by the adjudicating éuthority

confirming demand of Service Tax, in i'espect of income received by the appellant dL!lring the
FY 2014-15, is not legal and proper and deserve to be set aside. Accordingly, I set aside the
impugned order and allow the appeal filed by the appellant. '
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The appeal filed by the appellant stands disposed of in above terms.
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Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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To,
M/s. Dharmen Rajendrakumar Chotaliya, Appellant
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Situated at B-7,Virnagar society,
Bhimjipura , Nawa wada,
Ahmedabad — 380013
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The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) .The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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