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#Ff +f+ IV 'HtgTqltqT + q ting gEm qrar { d qt w qTtqt iT srit vwrRrR dtt smug IT,i very
qfgRaft #rwftv WIn wftwrwqqq maK%ry6m {, emf+ Rt wkqr bf+qa©v%€r il

Any person aggrieved by this Order-in-Appeal may file ml apped or revision appacaMn1
as the one may be againgt such order, to the appropriate authority in the following way.

VH€vtvE vr WOwr wrqqq:-

Revision application to Government of India:

(1) Mr nwa Tex wtqfhKr, 1994 #Fwru%aa+tqqzw qq vw,it herR + ISt,b mtr a
aq-urn # vqq qT-34 + 3twf€ pMr qTtm wgfhr ©fqq, vinK vwrr\ R,r lknwr, tFqt,r it,rwr,
qt=ft+fqH, dtm#1 mB +mgM, q{ftcdt: rroool=&©qBft qT@ ,-

A revision application .lies to the Under Secretary, to the Govt. of India, ReVisi01'i

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 C)01 under Section 35EE of ale CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Secdon-
35 ibid
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(q)!qftqnl#fuR%vr*M#q4©RMn©T++W vuTHmwwqwl©r++w RtR

wvRrnt grt WTHrHtvm©qTiEPqFt +,vrf%ftwTmr qrwvn+niq€fMqmMg
nf%tftwTnra+8wg#tvfhT balm.3{8'l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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I
in case of rebate of duty of excise on goods e+ported to any country dr terriLorY

outside India of on excisable lnaterial used in the nranufactUre of the goods which are

exported to any country or territory outside India.
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(Tr) vFI qJ-,il wr ! I1,11 rl fM faTr 'wrar hgTB (+Tcl IrT Tay =it) Flvtv Rgn TNT qr=i 8'1

In case of goods exported outside India export tov Nepal or Bhutan, witlrout
payment of duty.

b

(q) gfbT wmv +t inIRT qj&T h !TTTm + f#1{ qt wtt +fIT THr tRY IT{ % gIl W 3TTtqr d- xv
uru TdiMb !aTfhR mImI, wftv%wanf\v8twr qt w qNt Rv 3mvFr (+ 2) :1.998 8TTrr

109 graf+3ufhq Tvd1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) iTF?kr mum gm (Bnfl@) fhrqvMt, 2001 % {B-wr 9 & 3l:FFa -mEla smT It@IT It1,-8 ii- it

TIna it, #ft€r ©Tt wh yR ©Ttqr tfhT RdT+l + dR vrtr bf1,1 IRq-3Tr}qrv4knOv utter q a-d !rFOR ;

h vr,raF# 3Trar+ Pm wn qTfil{I atI% VIV vwr R qTrTjBqqn=th 9t©Tv trrtr 35- it fMi 'la' ii

'Iww+ + djd %tnqdt©H-6 vrwrd6t vfa qfl-®+FqTf}ul

I

I

The above application shall be made in duplicate in Forrn No. EA-8 as specified
under Rule,- 9 of Central Excise (Appeals) Rules, 2001 within 3 months &om the daLe on
which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Ord6r-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
pi'escdbed under Section 35-EE of CEA, 1944, under Major Head of Account.

t

I

(3) ftfbIr qTjqq qT vrq qd #17 tw TN vr©@rq' qr @rtwr©ot@rq' 200/- =fair !"arr =Ft

gTR;it qqY+€w@qwvr©+@rn®'alooo/- 4if,hTvan dt qwl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount il.rvolved
is more than Rupees One Lac.

tl+nqrvp,+'fkrvwDH gw v+QTrq<3FflVFhNrqrF#mTr #'£rRgFRv*.
Appeal (o Custom, Excise, & Service Tuc Appellate Tribunal. ?

(1) hdhr ;nTT©r qfq vFRnot, 1944 ft urtr35-#1'n5-1 ii 3kr+ah

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3HWT qf1=8Rt'qTTq WBHub wwn #tw[-ta,wfld'&qPr,t +M' w)hdbrwHqn’
QB6 qd t=rT=fit 3nm=r UT7rfhmv (fRItZ) dt qf8rT &dtlr dImr, ,TB,Txnnv + 2nd ,TraT1 w'Mt
*nq, wma, ftRutqNH, w€qvHn7-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
CCBiSTAT) at 2"dfloorp Bahumali Bhawan, Asarwa, Girclhar Nagar, .Ahmedabad: 380004.,
In case of appeals other than as mentioned above para.

The. appeal to the Appellate Tribunal shd1 be filed in quadruphca'te in form EA_3

as prescribed under Rule 6 of Central Excise(Appeal) Rules1 2001 and shall be

acconlpaniecl against (one which at least should be accompanied by a fee of Rs.1,000/-
I Rs.5l000/- and Rs.IOJOOO/- where amount of duty / penalty / demand / refund is
UPto 5 L'acl 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank

draft in !favour of A$stt. Registar of a branch of any nominat, publi, ,ecto, bm,k .f th.
place where the bench of any nominate public sector b,Lnk of the blace wherd the bench
of the Tribunal is situated. . . I I
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(3) vfl iv q&qt + q{ Td q&eft vr wnjqt 8aT % et war Ivr qtqqT qT fRIT tBtw qr Tram alfa
#rtf#vwmqTf®}€vq b8}aqtf%fMq€tqnf+qqI) nrR qqTftqfiwftdhrqmf@ral
+tlwgftvnh€hr+t+H+fInqWtf#aware I

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) qmqqqrv7©fbfhm r970qqr IM&r =Ft qIq+-1 % gaia flaiR=f%T WBVH3n wiM
m13qTtVqqTft%ftfbhmXTf#qTt+qTtWt+VM4t Tq vfbIt v6.5c) q+%r@m©q erv–h Mhz

wnwneql
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) !qqtrtt=tf&7qm©t qt fbborn+n+fbMt #tqttvft&nqqBRf©r fHm WWF eqt fhm
qrvn,k-fkuw€qqrv3 u+twmwfF#krarwTfbFwr(qNffqf#) fMI, 1982 tf+fI,T %1

Attention in invited to the rules covering these and other related matter contended in

the Cu+toms, Exci Fe & Service Tax AppeUye Tribunal (Procedure) Rules, 1982.

(6)' Merv–h,hUnqqwV+WWMdtVdtqtmqIUI (Mea).V#Vfa3rm#qT##
qMrkT (Demand) rd& (Penalty) qT 10% if gTr mRT ©fqqFt 81 €TRtf%, wfhEmI !f wr 10

Bag VR it (Section 35 F of the Central E;.tcise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

MRr @Tn TW air +gw: + 3tnfa, qrTftv jnIt q&r +t gbr (Duty Demanded) I

(7) & (s,cti,n) IID bq,r f+8fft7 rIft;
(8) fbnqvK ma hfea =6tufm;

(9) +qqzhfbfhdt%fbm6%e®brrTfirl

qT!# vm'+f8rwft©’ t qI+If vw =FF!@n+vwft©’af®vqtI iTfRT if eTd ©nfhn
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

man(ia+ory condition for filing appeq1 before CESTAT. (Section 35 C (2A) and 35 F of the
CenirJ Excise Act, 1944, Section 8i & Section 86 of the Finance Act, 1994).

;

Under Central Excise and Service Tax, “Duty demanded” shall include:

(vii)
(val)
(iX)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qVqTtW b vfl WftVVTf&nn%Vq©q§Y erv–r wqu qrv3qrwTfRVTf+v6t tit #hr f#FTtV

q-,vb 10% uvmvw3kqd%q©W©ftqTfh8-aqWK+ 10% yqmvw#tvrtM{I
In view of above, an appeal against this order shall lie before the Tribunal on

bayment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is. I$P
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F.No. GAPPL/COM/STP/1511/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dharmen Rajendrakumar Chotaliya,I situated

at B-7,Virnagar society, Bhimjipura , Nawa wada, Ahmedabad – 380013 (hereinafter refers'ed

to as “the appellant”) against Order-in-Original No. CGST/WT07/HG/680/2022-23 dated

12.12.2022 (hereinafter referred to as “the impugned order”) passed by the Assistant

Commissioner, Central GST and C. Ex., Division-VII, Ahmedabad North (hereinafter referred

to as “the adjudicating authority”).

It

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BATPC5462J. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

28,05,697/- during the FY 2014-15, which was reflected under the heads “Sales of Sel;vices

(Value from ITR)” filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable services but has

neither obtained Service Tax registration nor paid the applicable service tax the Hon. The

appellant \'ide letter dated 25.07.2020 & summon dated 18.08.2020, was called jupon to

submit copies of relevant documents for assessment for the above .said period. However, the

appellant had not responded to the letters issued by the department.

!!

2. 1 Subsequently, the appellant was issued Show Cause Notice No. CGST/AR-V/Div-

VII/A’bad- North/TPD-UR/134/20-21 dated 27.09.2020 demanding Service Tax amounting

to Rs. 3,46,784/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994 and imposition of penalties under ScQtion 77(1)(2) and Section 78 of the

Finance Act, 1994.

2.2 Pl-l .in the case were also held on dated 01.08.2022, 03.08.2022 & 05.08.2022 but no

unc attended the same, Therefore, The Show Cause Notice was adjudicated by thc authority

on the ex-paNe basis, wherein the demand of Service Tax amounting to Pa. 3.46,7 b4/- was

conti rmed under proviso to Sub'Section (1) of Section 73 of the Finance 'Act, 1994 al&ng with

(i) Penalty of R.s. 3,46,784/- was also imposcd on tbd appellant under Sectioll -/8 of the

Finance Act, 1994; and (ii) Penalty of P,s. 3,000/- \vas inrposed on the appellant under Section

77( 1 ) of the Finance Act, 1 994; a11d (iii) Penalty of Rs. 3,000/- was imposed on tlle appellant

under Section 77(2) of the Finance Act. 1994

Interest under Section 75 of the Finance Act, 1994 for the period .from FY 2014-15. Further

3. Being aggrieved with the impugned ordel

appellant have preferred the Present appeal, inter ali

icating authority, the
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; The appeUaM is engaged if gi@ggfpilsupply of construction material, suppIy ol'
'\

i service uld composite- supply of-go'ods and services for construction related work.

They stated th,it no demand can be made beyond the prescribe time jimit i,et live

year'g. As the last date of filing return for the period from 01.o'1'.201'1' to 30,09.201 4

\v,is 25.10.2014 and SCN has been issued on dated 27.09.2020 which was required to

be issued on or before 25.10.2019.Therefore the SCN and impugned order are liable

to set aside for income of Rs 24,08,804/- received in the said period.

e

@@iS!':;ljt}{:(('
a The appe11ant subnliLted that they have not received any leLter iss.LIed by tIle

departnient before issuing SCN. FLU'ther they couldn’t tile their reply against !]tc

impugned S(IN due to COVID pandemic.PH letter were also not received by LlltIIn.

Further they submitted that the SC:N was issued without proper verincation about

taxability of the service provided them.' As they were not heard in person, the sarnc is

i violdtion of principle of natural justice. Reliance is placed on Lhe fbllowillg

' judgements:

a) D.P. Mahesh vs Assistant Commissioner(C’F)(Addl),Thiruvaamiyur Assesslnellt

CitcIe, Chennai[2013l58 VST434(Mad:)

b) Palaniappa Sago Factory vs DCTO Attur Assessment circle(2009) 24 VS’1- 248)

c) Mohindel.' singh gill v Chief Commissioner, AIR 1978 SC 851

d) Canara Bank. v V.K. Awasthy AIR 2005 SC 209.0.

'l"-'iti
b/ h ' : 11 1

t: '-

Q Further, they submitted that only on the basis of data provided by the incornI.' ux

department, Show Cause Notice was issued without further verification and t11e sallle

is not legal as per law. Reliance is placed on the following judgements:
;gb-II;h

(a) Forward Resources Pvt. Ltd. vs. CCE & ST - Surat - 1 - Final Order

No. A/ 10801/2022 Dated 15.0.7.2022 (Ahmedabad Tribunal),

!(b) Krishna Construction Co., vs. CCE ST - Bha\,nagar - Final Order No. A/10973 /

2022 Dated 12.08.2022 (Ahmedabad Tribunal).

(c) M/s Quest Engineers & Consultants Pvt. Ltd. Vs. Commissioner, CaST &C. Ex..

Allahabad [2022 (58) GSTL 345 (Tri.-All.).

(d) Kush Constructions v. CGST NACIN 2019 (24) G.S.T. L_ 606 (Tri. - All.)

(e) Luit Developers PrIvate Limited Vs Commissioner of CGS’F & Central Excise.

(D Synergy Audio Visual Workshop Pt Ltd versus Commissioner of Servicd’l'a,'.i

Bangalore 2008 (10) STR 578 (Tri. - Bang.).

(g) CCE Ludhiana vs Deluxe Enterprises 2011 (22) STR 203 .

(h) Faquir Chand Gulati vs. Uppal Agencies Pvt. Ltd. 2008 (12) STR 401 (SC)

(i) Alpa Management Consultant P.vt. Ltd. vs. CST 2006 (4) STR 21 (Tri. - Bang.)

II ' }li



F.No. GAPPL/COM/STP/1511/2023-Appeal

O The appellant submitted that out of total income Rs. 28,05,697/-in F.Y. 2015-

15 ,Rs 18,55,000/- were from sale of material/goods and rest Rs. 9,50,697/-

was earned from providing service. They submitted that activity of sale of goods

is covered under the negative list and does not attract service tax. Futher, income

received for sale of service Rs. 9,50,697/- is below the permissible SSI exemption

limit which is aVailable to them as per Notification no 33/2012-ST dated 20.06.2012.

B

e The appellant also submitted that besides above, the value of the jservices

provided by the appellants should be treated as cum tax. The adjudicating

authority failed to calculate the correct tax amount. they placed the reliance

on the below :

a) Trade Notice No 20/2002 dated 23.05.2002 of Delhi-II Co.mmissionerate.

b) Rajmahal Hotel v CCE 2006(4) SER 370(Fri-Del)

c) Gem star enterprises(p) Ltd v CCC 2007(7) STR 342

d) Panther Detective Services v CCE 2006(4) STR 116(Tri-Del)

e) Advantage Media Consultant(10) STR 0449(Tri-Cal),

e FIle appellant submitted that they have concealed nothing from the department. They were

of bona fide belief that their service was not liable to pay service tax for reasons provided

as above. The demand raised on the basis of the income shown in ITR witho bt fu-rther

enquiry is not legaUy sustdinable. They denied aU-the demand confirmed vide Impugned

OIC) and requested that same may be quashed and set- aside.

r: + +

jI

4. PersQnal hearing in the case was he id on 28.08.2023 Shri Pratik Trivedi,CA,

appeared on behalf of the appellant for personal hearing. He reiterated submissions

made in appeal memorandum. He also filed additional submission and stated that

the appellant provided construction with supply of material. The value of material and

services was shown separately in the invoices. The income from services is below from

threshold limit. He stated that The SCN for the first half period of F.Y. 2014-15 was

time barred and requested to set aside the OIC).

Further, due to change in the appellate authority, Personal hearing in the case

was again held on 11.10.2023 but the appellant didn't attend the same. However,

reply of PH letter cum additional submission was received by post 4n dated

12.10.2023 in this regard.

a



F.No. GAPP L/COM/STP/1511/2023-Appeal
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5. 1 have s.,arefully gone through..OF :€qq'gJqf:the case, grounds;-of appeal, submissions

made in the Appea1 Memorandum, during the course of personal he,tring and documenLS

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against tIle

appellant along with interest and penalty, in the fac}s and circumstance of the case, is legal

and. proper or otherwise.

6. 1 and that in the SCN in question, the demand has been raised for the period FY 20 14-

15 bas&1 on the Incolne Tax RetLrns filed by the appellant. Except for the value of “Sales ot

SdIvices”. provided by thp Income Tax Department, no 9Lher cogent reason or justification is

forthcoming fro in the SCN for raising LhQ dcmand against the appellant. As the appellant has

shown their income from “S,IIes of Services” in their mR Bled for the F. Y 201'i.-15. but

neither they got registered with the service tax departnrent nor paid any service tax for the

concerned period. The appellant also failed to file their submission before the adjudicaLilll',

authority, Therefore, the adjudicating authority adjudicated the rnatter ex parte.

ib: gH;Fi:1:H::t H : a : p

7. In the present case, I and that letters were issued to the appellant seeking details alld

documents, which were allegedly n6t submitted by them. I-lowever, without any 'further

inquiry- or investigation, the SC-N has been issued only on the basis of details received 1-Foul

the Income Tax department. Further, PH were also held in the matter but the appellant .tailed

to ale ltheir submission before the adjudicating authority. 111 absence 6f the clocunrcnlary

evidenbes the demand was confirmed by the adjudicatin£ authority.
f;

':iF

'#

8.} it is observed that the main conLentions of thb appellant in the appeal memorandtu-n is

tHat they were: engaged in the business of supply of construction material, supply of service

and conrposit6 supply of goods and services for construction relaldd work. As per submission,

out of total incorne Rs. 28,05,697/-in F.Y. 2014-15 ,Rs 18,55,000/- were from sale of

material/goods and rest Rs. 9,50,697/- was earned from providing service. The activity

of sale of goods is covered under the negative list and does not attract service tax as per

section 66D(entry (e) ) of the Finance Act,1994. Same is pI-oducecl as under:

(e) "trading of goods."

ii;':

i
It

; i b

; Further, as per submission, income received fpr sale of service Rs. 9,50,697/.- k

below the permissible SSI exemption limit which is available to them &s per NoLi£icaLi013 ilo

33/2012-ST dated 20.06.2012. Relevant portion of the same is re-produced as under:

bs.R..... (E). - in exdrcise of.the powers cbnferred by su

1994 {32 of 1994) (hereinafter referred to as the sa

\3..£ection (1) of section 93 of the Fihance Act

cl Fina, and in supersession of the
:t), t&

7



F.No.GAPPL/COM/STP/1511/2023-Appeal

Government of India in the Ministry of Finance (Department of Revenue) notification No. 6/2005-

Service Tax, dated the lst March, 2005, published in the Gazette of India, Extraordinary, Part I,

Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the Ist March, 2005, except as respects

things done or omitted to be done before such supersession, the Central Government, being satisfied

that it is necessary in the public interest so to do, hereby exempts taxable services of aggregate value

not exceeding ten lakh rupees in any financial year from the whole of the service tax !eviab Ie thereon

under section 66B of the said Finance Act;- \

I

In support of their claim they have submitted Ledger account, sample bills J P& L

ITR for the F. Y. 2014-15. On ver'iacation of the same, it can be seen that they have mentioned

service amount and goods amount separately in their invoices. FurTher, on going through the

P& L, expenses of material purchase may also be seen. As per the ITR for the assessment year

2014-15(F. Y. 2013-14) their service turnover is Rs. 0(Zero). Hence they are eligible for

threshold exemption.Therefore the contention made by the appellant appears to- be

sustainable.

9. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2014-15. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

: 1

10. I„ view of above, I hold that th, i„,pug„ed order passed by th, 4djudicati„g 4uthority

conarlning demand of Service tax, in respect of income received by the appellant dJring the

FY 2014-15, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.

11. wftvqafnaq+=Ftq{wftT©rf+ran3qanafFr+fhnvrme I
The appeal filed by the appellant stands disposed of in above terms.

(rntq iia )

E gr Pz3Attested

IIZ/
Manish Kumar
Superintendent(Appeals),
CGST. Ahmedabad

b ?bqa) 1PN ;} :rJ

By RPAD / SPEED POST

To,
M/s. Dharmen Rajendrakumar Chotaliya, Appellant

8
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F.No. GAPP L/COM/STP/1511/2023-Appeal

;.T.:bRE jiSgt#:}#{D&#

} re:

Situated at B-7,Virnagar society,

Bhi+njipura , Nabva \Vada,
Ahdledabad – 3&0013

I
R.espondent

The Assistant Conunissioner,
CGST, Division-VII,
Ahmedabad North

Copy to :
1) The Principal Chief Conuuissionu, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Aisistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabdd North

(for uploading the OIA)
Lpgy Guard File
– 6) PA file I
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